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REGENT DECISIONS 

Assault and Battery — Insulting Words as Justification — Policy of Penal 
Statute Applied Civilly. — A statute provided that in a criminal prosecution for 
assault and battery insulting words might be a justification. In a civil action 
for assault and battery, held, the jury might find for the defendant if they con- 
sidered the plaintiff's insulting words as sufficient provocation. Choate v. Pierce 
(Miss. 1921) 88 So. 627. 

In Alabama the application of a similar statute is limited to criminal prose- 
cutions. Mitchell v. Gambill (1903) 140 Ala. 316, 37 So. 290. An examination 
of the cases shows that where such statutes seem to be applied to tort actions, 
the courts are not in terms extending the statute, but are adopting the expressed 
policy of the legislature in criminal cases as their policy in civil cases; and are 
changing the common law accordingly. See Berkncr v. Dannenberg (1903) 116 
Ga. 954, 963, 43 S. E. 463 (dissenting opinion) ; adopted in Thompson v. Shelverton 
(1908) 131 Ga. 714, 63 S. E. 220. This holding avoids the anomalous doctrine 
that a provocation which excuses one's wrong against the state does not excuse 
his wrong against the provoker. It should be borne in mind, however, that the 
same policy is not always applicable to tort as to crime; and care should be 
taken to avoid the error of assuming that what is not criminal is not unlawful, 
as was assumed in the dissenting opinion of Berkner v. Dannenberg, supra. 

Attorney and Client — Contingent Fee — Dismissal of Suit by Client. — The 
plaintiff directed his attorney, who was engaged upon a contingent fee, to dismiss 
an appeal from a judgment against him in the lower court. The attorney refused. 
Held, the attorney was vested with an interest in the action entitling him to 
intervene in the suit, and hence the defendant's motion to dismiss the appeal was 
denied. Kellogg v. Winchcll (App. D. C. 1921) 273 Fed. 745. 

It is well established that a client may dismiss his attorney at any time and 
without cause, although the latter is employed on a contingent fee. Martin v. 
Camp (1916) 219 N. Y. 170, 114 N. E. 1072; see Henry v. Vance (1901) 23 Ky. 
Law Rep. 491, 496, 63 S. W. 275. But the courts will protect attorneys against 
acts which deprive them of remuneration for their services. In the case of con- 
tingent fees three ways of doing this have been suggested. The court may, as 
in the instant case, vest the attorney with an interest in the action, tantamount 
to an assignment. However, it seems fairer to treat such an agreement as a 
mere promise to pay a part of the claim when collected. See Story v. Hull 
(1892) 143 111. 506, 511, 32 N. E. 265. And the theory of an assignment does 
not seem consistent with the general rule that a client may compromise a case 
without the consent of his attorney. Schriever v. Brooklyn Heights R. (1899) 
30 Misc. 145, 61 N. Y. Supp. 890; Cameron v. Boeger (1902) 200 111. 84, 65 N. E. 
690. Furthermore, policy is opposed to the encouragement of litigation which 
would result from such a practice. Secondly, the attorney might sue his client 
in contract. Kersey v. Garton (1883) 77 Mo. 645; see French v. Cunningham 
(1898) 149 Ind. 632, 639, 49 N. E. 797. But it seems impossible to determine 
his damages in contract if the suit is not concluded. The simplest and fairest 
solution would be to allow the attorney a quantum meruit for the reasonable 
value of his services. Ibert v. Aetna Life Ins. Co. (D. C. 1914) 213 Fed. 996. 

Constitutional Law — Former Jeopardy — Eighteenth Amendment. — The de- 
fendant transported liquor between two points in New Hampshire and was con- 
victed for violating the state prohibition law. He is now tried for the same 
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transportation under the National Prohibition Act. Held, state conviction not 
a bar. United States v. Regan (D. C, N. H. 1921) 273 Fed. 727. 

One group of acts may give rise to two distinct crimes and there may 
therefore be two convictions by different jurisdictions. Gavieres v. United States 
(1911) 220 U. S. 338, 31 Sup. Ct. 421. It is sometimes said that as a defendant 
is a citizen of two governments, his act constitutes a crime against both. State 
v. Kenney (1915) 83 Wash. 441, 145 Pac. 450. Despite the double citizenship 
theory, it has long been a maxim of the Supreme Court that, where there is 
concurrent jurisdiction derived from the same source, a trial by one court bars 
trial by the other. Grafton v. United States (1907) 206 U. S. 333, 27 Sup. Ct. 
749; see Houston v. Moore (U. S. 1820) 5 Wheat. 1, 35. The right of a state 
to regulate the liquor traffic is part of its police power. Purity Extract Co. v. 
Lynch (1912) 226 U. S. 192, 33 Sup. Ct. 44. And the Eighteenth Amendment 
does not take the power from it. Commonwealth v. Nickerson (1920) 236 Mass. 
281, 128 N. E. 273. Therefore it will be seen that, as the states derive their 
power to regulate the liquor traffic from a source other than the one from which 
the Federal government derives its power, cases arising under prohibition laws 
will not fall within the maxim of the Houston case and consequently two con- 
victions may be had. The legal justification for the two convictions does not 
however remove the natural antipathy to a double punishment for a single act. 

Constitutional Law— Ordinance against Street Meetings— Administra- 
tive Law— City of Mt. Vernon, N. Y., Ordinances, c. XXI, §21 prohibited "the 
congregation of persons in groups or crowds" or "the holding of public meetings 
upon the public streets of the city" without the mayor's special written permission. 
The relator and others were arrested for violation of this ordinance, but were 
discharged on writs of habeas corpus by order of the Supreme Court, Special 
Term, upon the ground that the ordinance was unconstitutional and therefore 
void. Upon appeal to the Appellate Division, held, order reversed; that under 
the ordinance "... arrest was in the lawful exercise of the police power"; that 
. . . "If a permit be improperly withheld, its issuance may be compelled through 
mandamus." People, ex rel. Doyle v. Ativell (2d Dept. 1921) 197 App. Div. 225, 
188 N. Y. Supp. 803. 

The decision at Special Term, sub. nom. Hays v. Atwell, was criticised in 
(1921) 21 Columbia Law Rev. 275 where, after a detailed analysis of the con- 
stitutional and administrative problems presented by such ordinances, it was con- 
cluded (1) that such measures should be deemed a valid exercise of the police 
power, and (2) that protection against the abuse of administrative discretion is 
by mandamus proceedings. This criticism is strikingly vindicated by the decision 
and opinion of the Appellate Division, supra. 

Creditors — LiEE Insurance — Insolvent Insured. — An insolvent fraudulently in- 
sured his life, naming his wife as beneficiary, in an amount in excess of the statu- 
tory exemption for dependents, which excess the beneficiary does not claim. On 
demurrer by the insurer, held, the amount in excess of the exemption is a trust 
fund for the benefit of the creditors of the estate. Comwell v. Surety Fund Life 
Co. et al. (S. Dak. 1921) 184 N. W. 211. 

A fraudulent conveyance is the transfer of property appropriable to one's 
debts with intent to defraud creditors. See O'Connor v. Ward (1883) 60 Miss. 
1025, 1036. The beneficiary's interest in a life insurance policy vests at the time 
of issuance of the policy. Mutual Life Ins. Co. v. Devine (1913) 180 111. App. 
422. Hence, where insurance is taken out for the benefit of the insured or his 
estate it becomes a part of that estate and an assigment during insolvency is 
fraudulent and may be set aside by the creditors. Ionia County Sav. Bank v. 
McLean (1891) 84 Mich. 625, 48 N. W. 159. But if the policy was always vested 



